BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE CEMETERY AND FUNERAL BUREAU
STATE OF CALIFORNIA

Case No.: A1 2018 126
In the Matter of the Accusation/Petition to
Revoke Probation Against:

DAMBACHER MOUNTAIN MEMORIAL,
INC.

22394 Lyons Bald Mountain Road

Sonora, CA 95370

Certificate of Authority License No. COA
602,

And
JAMES B. SELLS
225 E. Rose Avenue
Sonora, CA 95370

Cemetery Manager License No. CEM 116

Respondents.

DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the Director of
Consumer Affairs and the Cemetery and Funeral Bureau as the Decision and Order in the above

entitled matter as to respondent James B. Sells only.

This Decision shall become effective on A-g:c'\\ \D , 2019.
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RYAN MARCROFT ~—
DEPUTY DIRECTOR, LEGAL AFFAIRS DIVISION
DEPARTMENT OF CONSUMER AFFAIRS
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I XAavIiER BECERRA

Attorney General of California

DAvID E, BRICE

Supervising Deputy Attorney General

ELENA L. ALMANZO

Deputy Attorney General

State Bar No, 131058

1300 I Street, Suite 125

P.O, Box 944255

Sacramento, CA 94244-2550
Telephone: (916) 210-7902
Facsimile: (916) 327-8643

Attorneys for Complainant

BEFORF. THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE CEMETERY AND FUNERAL BUREAU
STATE OF CALIFORNIA

In the Matter of the Accusatlon/Petltlon to Revoke | Case No, Al 2018 126
Probation Against: '

DAMBACHER MOUNTAIN MEMORIAL, STIPULATED SETTLEMENT AND

INC, -| DISCIPLINARY ORDER
22394 Lyons Bald Mountain Road
- Sonora, CA 95370 ' (James B. Sells only)

Certificate of Authority License No. COA 602,
and

JAMES B. SELLS

225 E. Rose Avenue

Sonora, CA 95370

Cemetery Manager License No. CEM 116

Respondents.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
PARTIES
1. Lisa M. Moore (Complainant) was the Bureau Chief of the Cemetéry and Funeral
Bureau (Bureau)., She brought this action solely in her official capacity and is represented in this
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matter by Xavier Becerra, Attorney General of the State of California, by Elena L. Almanzo,
Députy Attoljney General. _ .

2. Respondent James B. Sells (Respondent Sells) is representing himself in this
ptoceeding and has chosen not to exercise its right to be represented by counsel, |

3. Onor about June 7, 2004, the Bureau issued Cemetery Manager License No. CEM

116 to Respondent Sells. The Cemetery Manager License was in full force and effect at all times

| relevant to the charges brought herein and will expire on June 30, 2019, uniess renewed

' JURISDICTION

4, Accusation/Petition to Revoke Probation No. A1 2018 126 was filed before the
Bureau, and is currently pending against Respondent Sells, The Accusatibn/Pctition to Revoke
Probation and all other statutorily required documents wete properly sef_ved.on Respondent oﬁ
September 17, 2018, Respondent timely filed his Notice of Defense contesting the
Accusation/Petition to Revoke Probation, ' |

5. A copy of Accusation/Petition to Revoke Probation No, A1 2018 126 is attached as
exhibit A and incorporated herein by referénce. |

ADVISEMENT AND WAIVERS

6. Respondent Sells has carefully read, and understands the charges and allegations in
Accusation/Petition to Revoke Probation No. Al 2018 126. Respondent Sells has also carefully -
read, and understands the effects of this Stipulated Settlement and Disciplinary Ordci'.

7. Respondent Sells is fully aware of his legal rights in this matter, including the right to

" a hearing on the charges and allegations in the Accusation/Petition to Revoke Probation; the right

to be represented by counsel at his own expense; the right to confront and cross-examine the

| witnesses against him; the right to present evidence and to tesﬁfy on his own behalf; the right to

the issuance of subpoenas to compel the attendance of witnesses and the production of

documents; the right to reconsideration and court review of an adverse decision; and all other

rights accorded by the California Administrative Procedure Act and other applicable laws,

8. Respondent Sells voluntarily, knowingly, and intelligently waives and gives up cach

and every right set forth above,

STIPULATED SETTLEMENT (Al 2018 126)
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CULPABILITY

9,  Respondent Sells admits the truth of each and every charge and allegation in
Accusatlon/Petmon to Revoke Probation No, A1 2018 126
10, Respondent Sells agrees that his Cemetery Manager License is subject to discipline

and he agrees to be bound by the Director's probationary terms as set forth in the Disciplinary

‘Order below.

CONTIN GENCY

11, This stipulation shall be subject to approval by the Director of Consumer Affairs or
the Director's designee. Respondent Sells understands and agrees that counlsel. for Complainant
and the staff of the Cemetery and Funeral Bureau may commuﬁicate directly with the Director
and staff of the Department of Consumer Affairs regarding this stipulation and settlement, )
without notice to or paljticipation by Respondent .Sells.l By signing the stipulation, Respondent
Sells understands and agrees that he may not withdraw his agreement or seek to rescind lthe"
stipulation prior to the time the Director considers and acts upon it. If the Director fails to adopt
this stipulaﬁon as the Decision and Order, the Stipulated Settlement and Disciplinary Ordet shall
be of no force or effect, except for this .paragréph,--it shall be inadmissible in any legal action
between the parties, and the Director shall not be disqualified from further action by having
considered this matter, ' _

12, The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, ihcluc‘ljng PDF and facsimile
signatures théreto, shall have the same force and effect as the originals,
| 13. This Stipulated Settlement and Disciplinary Order is intended by the parties to be an |
integrated writing'representinig‘thc complete, final, and exclusive embodiment of their .a,greement.
It supersedes any and all prior or contemporanecus agreements, understandinés, discussions,
negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modified, supplemented, or otherwise changed except by a

writing executed by an authorized representative of each of the parties.

STIPULATED SETTLEMENT (A1 2018 126)
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14, In consideration of the foregoing admission_s and stipulations, the parties agree that
the Director may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order;

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Cemetery Manager License No. CEM 116 issued to
Respondent Sells is revoked, However, the revocation is stayed and Respondent Sells is placed
on probation for three (3) years on the following terms and conditions,

1. Obey All Laws. Respondent shall comply with all conditions of probation and obey
all federal, state and local laws, and all ruies and regulations governing the progfams regulated by
the Bureéu. _

2, Quarterly Reports, Respondent shall subﬁqit quarterly declarations under penalty of
perjury, in a format designated by the Burcau, stating whether or not Respondent has been fn
compliaﬁce with all the conditions of probation. Respondent shall also submit such additional
written repotts and verifications of actions requested by the Bureau. ‘Should the final probation
report not be made as directed, the period of probation shall be extended until such time as the
final report is made, o |

3, - Interview with Bureau Representative. As necessary, Respondent shall appear in

person for scheduled interviews with the Bureau Chief or other designated representative for the

purpose of monitoring compliance with the terms of this decision,

4. Out-of-State Residence or Operation, 'Should Respondent leave California to
reside or operate ‘outside this state, Respondent must notify the Bureau in writing of the dates of
departure and returh, Reporting in person may be waived if the Respondent moves out of the
state. However, Respondent shall continue compliance with other terms of probation to retain
California licensure. Periods of residency, business operation or employment outside California -
shall not reduce the probationary period. _

5. Completion of Probation, Upon successful completion of probation, Respondent’s
license will be fully restored.

6. VYiolation of Probation, Should Respondent violate probation in any respect, the

4

STIPULATED SETTLEMENT (Al 2018 126)
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Director of the Department of Consumer Affairs, after giving Respondent notice and an -
opportunity to be heard, may revoke prebation and carry out the disciplinary order which was
stayed. Ifan Accusation or Petition to Revoke Probation is filed against Respondent during

probation, the Bureau shall have continuing jurisdiction until the matter is final, and the probation

shall be extended until the matter is final,

7. License Issued During Probation, Any license or registration issued to Respondent
by the Bureau during the period of probation shall be issued as a probationaty license or

registration and is subject to all the terms and conditions set forth herein. Respondent must

comply with terms and conditions herein and demonstrate no cause for disciplinary action or

denial of an application,

8.  Cost Recovery. Respondent shall pay the Bureau’s actual and reasonable costs of

investigation and enforcement of this matter in the é.mount of $1,000, Said amount shall be paid

-within the first year of probation. Probation shall not termirate until full payment has been made.

Respondent’s license shall not be renewed until the cost recovery has been paid in full or

Respondent is otherwise in compliance with a payment plan approved by the Bureau,

ACCEPTANCE

I have carefully read the Stipulated Seftlement and Disciplinary Order. I understand the
stipulation and the effect it will have on my Cemetery Manager License No. 116. [ enter into this
Stipulated Settlement and Disciplinary Order voluntarily, knowingly, and intelligently, and agree

to be bound by the Decision and Order of the Director of Consumer Affairs,

~ DATED: _/Z 3/2"@/3 @ %

—JAMES B, SELLS
Respondent

STIPULATED SETTLEMENT (A1 2018 126)
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfuily

submitted for consideration by the Director of Consumer Affairs,

Dated: Z / '-{ { c'“ : Respectfully submitted,
' " XAVIER BECERRA
Attorney General of California .
DAVIDE. BRICE
Supervising Deputy Attorney General

).

FLENA L. ALMANZS
Deputy Attorney Qeneral
Attorneys for Complainant

—

[ SA2018101805

13364952 . docx

STIPULATED SETTLEMENT (A1 2018 126)
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Accusation/Petition to Revoke Probation No. A1 2018 126
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XAVIER BECERRA

Attorney Genetal of California

DAVID E. BRICE

Supervising Deputy Attorney General

ELENA L. ALMANZO

Deputy Attorney General

State Bar'No. 131058 .

1300 Y Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550
Telephone: (916) 210-7902
Facsimile: (916) 327-8643

|| Artorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE CEMETERY AND FUNERAL BUREAU
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to Case No, A1 2018 126

Revoke Probation Against: :
ACCUSATION AND PETITION TO
DAMBACHER MOUNTAIN MEMORIAL, REVOKE PROBATION
INC,
22394 Lyons Bald Mountain Read
Sonora, CA 95370
Certificate of Authority License No, COA 602

JAMLES B, SELLS

225 E. Rose Avenue
Sonora, CA 95370
Cemetery Manager License No. CEM 116
Respondents,
Complainant alleges: 7
PARTIES

1.  Lisa M, Moore (Complainant) br:ings this Accusation and Petition to Revoke
Probation solely in her official capacity as the Bureau Chief of the Cemetery and Funeral Bureau,
hereinafter Bureau, Department of Consumer Affairs, |

2. On-or about April 7, 2006, the Bureau issued Certificate of Authority License No,
COA 602 to Dambacher Mountain Memorial, Inc, (Respondent Dambacher). The Certificate of

1

(DAMBACHER MOUNTAIN MEMORIAL, INC.; JAMES B, SELLS) ACCUSATION AND PETITION TO
‘ REVOKE PROBATION
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Authority License was in full force and effect af all times relevant to the charges brought herein
and will expire on April 30, 2019, unless renewed,

3. Onorabout June 7, 2004, the Bureau issued Cemetery Manager License No, CEM
116 to James B, Sells (Respondent Sells). The Cemetery Manager License was in full force and
effect at all times relevant to the charges brought herein and will expire'on June 30, 2019, uniess
renewed |

4. In Accusation No, A1 2014 130 a Decision and Order was issued effective Qctober
19,2015, in which Respondent Dambacher’s Cettificate of Authority License was revoked.
However, the revocation was stayed and Respondent Dambaélwr’s Certificate of Authority
License was placed on probation for three (3) years with certain terms and conditions, A copy-of
that Decision and Order is attached as Exhibit A and s incorporated by reference.

JURISDICTION AND STATUTORY PROVISIONS FOR ACCUSATION
5. This Accusation is brought before the Director of the Depatrtment of Consumer

Affairs (Director) for the Bureau, under the authority of the following laws, All section

| references are to the Business and Professions Code (Code) unless otherwise indicated,

6.  Section 7711,1 of the Code states:

Unprofessional conduct by any licensee ot registrant or by any agent or employee of a
licensee or registrant constitutes grounds for disciplinary action. Unprofessxonal
conduct includes, but is not [imited to, the following:

(2) Violating or attempting to violate, directly or indirectly, or assisting in or abeiting
the violation of this chapter and any :egulatnon adopted thereunder, or of any federal
or state law or regulation governing the disposition of human remalns operation of

© cemeteries or crematories, the sale of cometery property, or the sale of crcmatoty
services or commodities. .

(b} Negligence in performing any act related to the operation of a cemetery or
crematory

7. . Health and Safety Code section 8750. states:

Endowment care funds shall not be used for any purpose other than to provide
through Indome only for the reserves authorized by law and for the endowment care
of the cemetery in accoerdance with the resolutions, by-laws, rules and regulations or
other actions or instruments of the cemetery authority.

8.  Health and Safety Code section 8726.1 provides:

(a) If a cemetery authority establishes an endowment care fund, the fund shall be
' 2

(DAMEACH.ER MOUNTAIN MEMORIAL, INC,; JAMES B. SELLS) ACCUSATION AND PETITION TO
: REVOKE PROBATION -
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| 2015 and 2016 reports and determined that at year-end 2016, the Endowment Care Fund principal

subject to a net income distribution method that requices all of the following:

(1} The trustee of the endowment cate fund shall create a reserve from which
principal losses may be replaced by setting aside a reasonable percentage of the
income from the fund,

(2) The trustee may also set aside, out of income or net capital gains from
investments, reserves for future maintenance, repair, teplacement, or restoration
of pl'oinerty or embellishments in the century that may be necessary or desirable as
a result of wear, deterioration, accident, damage or destruction,

(3) The total amount of these reserves for maintenance, repalr, and restoration shall
not at any time exceed 10 percent of the endowment care fund.

(4) As used in this section, *net capital gains” means the amount by which
cumulative realized capital gains since the establishment of the endowment care
fund exceed the sum of cumulative realized capital [osses since the establishment
of the endowment care fund and capital gains previously set aside in reserve,

(5) Additions to the reserve in any year from net capital gains shall not exceed one-
half the difference between the capital gains and the capital losses during the year.

(6) Net capital gains not set aside in reserve in any given year shall become a part of
the principal of the endowment care fund, '

(b) Notwithstanding subdivision (a), a cemetery authority may convert its endowment
care fund frotn a net income distribution method to a unitrust distribution method
if it obtains prior approval from the Cemetery and Funeral Bureau pursuant to
Section 8726.2,

BACKGROUND _
9. On or about May 25, 2016, Respondent Dambacher filed its 2015 Endowment Care

Fund and Speclal Care Fund Repert, On or about June 1, 2017, Respondent Dambacher filed its
2016 Endowment Care Fund and Special Care Fund. The Reports were filed in compliance with |

Business and Professions Code section 7612.6 and 7612,7. The Bureau’s auditor teviewed the

had a net capital loss of $29,400. On or about December 18, 2017, the Buteau notified
Regpondents Dambacher and Sells of the loss and requested that the deficiency be corrected by
depositing the money or providing a timeline for repayment by January 31, 2018, To date,

Respondents have failed to comply with the Bureau’s request.

3

(DAMBACHER MOUNTATN MEMORIAL, INC,; JAMES B, SELLS) ACCUSATION AND PETITION TO

REVOKE PROBATION
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Il 77111 in conjunction with Health and Saf‘ety Code sections 8750 and 8726.1 in that they failed to

| term and condition states:

| and Condition Number 1 of the Decision and Ordér for Accusation No, Al 2014 130; That term

FIRST CAUSE FOR DISCIPLINARY ACTION
(Unprofessional Conduct- Endowment Care Fund Loss.)

10.  Respondents Dambacher and Sells are subject to discipline pursuant to Code
section 7711,1 in conjunection with Health and Safety Code sections 8750 and 8726.1 in that the

Endowment Care fund for Dambacher Mountain Memorial, Ine. had a loss of $29,400 as set forth

SECOND CAUSE FOR DISCIPLINARY ACTION
(Unprofessional Conduct- Failure to Report to Bureau.)

11, Respondents Dambacher and Sells are subject to discipline pursuant to Code section

respond to the Bureau following their notification of the loss of funds and request for repayment,

JURISDICTION FOR PETITION TO REVOKE PROBATION
12.  This Petition to Revoke Probation is brought before the Director under Probation
Term and Condition Number 6 of the Decision and Order for Accusation No, Al 2014 130. That:

“Should respondent violate probation in any respect, the chief of the Bureau, after
giving respondent notice and an opportunity to Ee heard, may revoke probation and
carty out the disciplinary order which was stayed, If an accusation or petition to
revoke probation is filed against respondent during probation, the Bureau shall have
continuing jurisdiction until the matter is final, and the probation shall be extended
until the matter is final,”

FIRST CAUSE OF VIOLATION OF PROBATION
(Obey all Laws)

13. Respondent Dambacher is subject to a violation of probation under Probation Term

and condition states;

“Resporident shall comply with all conditions of probation and obey all federal, state
and local laws, and all rules and regulations governing the programs regulated by the

4

(DAMBACHER MOUNTAIN MEMORIAL, INC.; JAMES B. SELLS) ACCUSATION AND PETITION TO
‘ REVOKE PROBATION
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[ submit quarterly reports in a timely manner as required in that thetr Aprit 2018 quarterly report

—_—
-1

| Consurmer Affairs issue a decision:

1 No. COA 602 issued to Dambacher Mountain Memaotial, Inc.,;

Burean,”

14. Grounds exist fora violation of probation in that Respondent Dambacher failed to obey

all laws In that they had a loss of principle in the Endowment Cate Fund in the amount of

SECOND CAUSE OF VIOLATION OF PROBATION
(Quarterly Reports)

15, Respondent is subject to a violation of prebation under Probation Term and Condition
Number 2 of the Decision and Order for Accusation No. A1 2014 130, That term and condition

states:

“Respondent shall submit quarterly declarations under penalty of perjury, in a format
designated by the Bureau, stating whether or not respondent has been in compliance
with all the condltions of probation, Respondent shall also submit such additional
written reports and verifications of actions requested by the Bureau, Should the final
probation report not be made as directed, the period of probation shall be extended
unti! such time as the final report is made.”

16, Grounds oxist fora violation of probation in that Respondent Dambacher failed to

was late and they failed to submit a July 2018 quarterly report. The July 2018 quarterly report
was due on July 19, 2018, o
PRAYER
, WHEREFORE, Complainant tequests that a hearing be held on the mattets alleged in this

Accusation and Petition to Revoke Probation, and that following the hearing, the Director of

1. Revoking the probation that was granted by the Bureau in Case No, Al 2014 130 and

rimposing the disciplinary order that was stayed thereby revoking Certificate of Authority License -

2, Rerking or suspending Cemetery Manager License No, CEM 116 issued to James
B, Sells; ‘

5

(DAMBACHER MOUNTAIN MEMORIAL, INC.; JAMES B, SELLS) ACCUSATION AND PETITION TO
REVOKE PROBATION
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3. Ordering Respondent Dambacher and Respondent Sells to pay the Director of

Consumer Affairs the reasonable costs of the investigation and enforcement of this case, pursuant

| to Busineds and Professions Code section 125.3; and

4. Taking such other and further action as deemed necessary and proper.

DATED: O?M l‘{ : f%ékmw“ ‘MOWIL

LISA M. MOORE

Bureau Chief

Cemetery and Funeral Bureau
Department of Consumer Affairs
State of California

Complainant

SA2018101805
13236807.docx
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BEFORE THE DIRFCTOR
‘ .. DEPARTMENT OF CONSUMFER ATFAIRS

. FOR THE CEMETEFRY AND FUNERAL BUREAU

. STATIE OF CALIFORNIA

Tn the Maiter of the Accusation Against;

Dmﬁbqohcr'Mountain Memorial, Inc,
Cerilficate of Authority No, COA. 602;
Jeffiey R, Wilson ‘
Cemetery Manager No, CEM 206,

Cuse No, A1 2004 130

QAH No. 2015 060149 '

CERTIFIAD COPY

Tive dognwsent 1o which thiy senl ls'wetixe), consiting of
.-...l.‘:lc....._. (hicdes, 19, earIEEod o Yo ¢ fvne id o
o the dialnal doonmeni(s) o saplon on filg fn tlf: g::mw

of the Crllturmin Depaviment.of Consim
. e AR
Conolory augd fManoral Buvosu, -

Respondent,

" Dabed Jeﬂélll.‘z - '

 Slgoter o e,

The attached Propossd Decision of the Administeative Law J udge is hetaby acoepted and
adopled by the Director of Consumer Affalrs ag the Dociston in the above-entitled matter, excopl that, |
pursuant o Govermment Code section 11517(5)(2)(C), the followlng tochnloal etror is correoted:

DECISIO

On page 4 of the LEGAL CONCLUSIONS, the followlng sentences;

3, Unprofessional conduct by any licensee of the Bureay or by any
agent or employss of a licensee constitutes grounds for diselplinary
gotlon, Unptofessional conduet includes, but Is not lmited to, the -

- followlng: “[v]iolating ov attempting to violate, direcily or Indirectly,.,
any federal or state law or regulation poverning the..operation of
cemeteties..” Bus, & Prof, Code §9725.1, subd,(b).)

are cotrected (o readas follows!

3 Unprofessional conduct by any licensee of the Bureau ot by any
agent or employse of a llcensee constitutes grounds for dselplinary
action. Unprofessional conduct includes, but ts not Hmied lo, the
following! “[v]iolating o1 attempting to violate, directly or indirectly...
any federal or state law or regulation governing the..opstation of
cemeterios...” Bus, & Prof. Code §9725.1, subd,(a).)

This Decision shall become éffeotive {9 A 14 h»ﬁ@_ég r2 820/5"
IT IS SO ORDERED this __/ 7 4 day of ,5@& et beg 2015,

BOREATIHRA JORNSON
Deputy Director, Legt Affairs
Department of Consumet Affairs

{
1




' ' BEFORE THE
CEME'I‘ERY AND FUNERAT, BURBAU
DEPARTMENT OF CONSUMER AFFAIRS
STATR OF CALIFORNIA,

In the Matter of the Accusation Agaldst:
Case No, Al 2014 130
DAMBACHER MOUN’I‘AIN MEMORIAL
INC, OAH No 2015050149
Certificate of Authority No, COA 602; :
JRFFREY RICHARD WILSON -~ : »
- Cometery Manager No, CTM 206,

Respondents,

PROPOSED DECISION

This matter was heard before Timothy 7, Asplnwarll Administrative Law Judge,
Office of Admimistrative Hea.l'ings, State of Califomla, on August 21, 2015 tn Saorafmento,
California,

_ :Ct)mplainant LisaﬂM. Mobrg, Chisf of the Cemetery and Funeral Buteau (Bursau),
was represented by Blena L, Almanzo, Deputy Attornoy General, ’
' Réspondent Darabacher Mountain Memotial, Ino, (Dambacher) was represettied by
James R, Dambacher, Presldentf’l‘rcasurer' :

Respondent J effrsy R, Wilson (Wilson) was presentthroughout the hearlng, hud
mpmsented himself, ,

deenoe was recelved, the taaord was closad and the matter was submx‘cted for -
decision on August 21, 2015,




FACTUAL FINDINGS

1, .OnAptil7, 2006, the Buresy ssued Certificate of Authority No. ‘C,OA 602 to
Dambachel. The Cettificate of Authorlty explred on Apill 30, 2013, aad tenewal is on hold
due to the nonpayment of fines.

2. ' DOnSeptembet 17,2014, the Bureau issyed Cemetery Manager No, CEM 206
to Wilson, The Cemetery Manager lleense will expite on Septeniber 30, 2015,

3. On September 26, 2014, compla] nant, solely in her offlolal capacity, caused to
be filed the Accusation In this matter seeking to discipline respondents basad oh thelr failure
to comply with oltatlons lssued to Dambacher,

4, The Bureau lssued four citations 0 Dambacher between November 18, 2011,
and December 5, 2013, Three of the cltations are essentially identioal, except for the dates of
noncompliance. :

On November 18, 2011, the Bureau issued Citation No IC2011 217, alleging that .
Dambacher failed to file the annual 2010 Endowment Care Fund (ECF) and Special Care
Fund (SCF) Reports for the year ending Decarnber 31, 2010, The citation inoluded a fine In
the amount of $2,000, and an abaterhent ordet requxring that Dambacher file the reports and
pay.the flne. Dambacher did not appeal the citation and it beoame final, Dambachet pald the
fine on an'undetermined date prior to the lssuance of the Accusation, but did not ﬂle the
required reports until the hearing date In this mattm.

On Novamber 9, 2012, the Buteay issued Cltation No. IC 2012 216, alleging that
Dambacher fatled to flle the emnuﬂl 2011 ECF and SCF Reports fot the year ending
December 31, 2011, The citatlon Included a fine in the amount of $2,000, and an absatement
order requlrtng that Dambacher flls the reports and pay the fine, Dmnbacher did ot appeal
the citation'and it became final. Dambacher paid the flxe prior to the lssuance of the
Acousation with a check dated May 6, 2013, but did not file the wquh od reports until the
hearing dale in this matter.

- On Decembﬂr 3, 2013, the Bureay issued Cltation No, IC 2013 256, alleging that
Dambacher failed to file the annual 2012 BCF and SCF Fund Repotts for the year ending
December 31, 2012, The citation included & fine in the amount of $2,000, and an abatemant
order requiring that Dambacher file the reports and pay the fine, Dambachet did not appeal
the oltatiomand it beoame flnal. Dambachet did not pay the fine or file the réquited wports
until the hearing clate in this matter.

5, oOn Ootobm' 24, 2013, the Bureau lssued Cltation No, IC 2613 210, alleglhg *
that Dambacher failed (o deposit $800 collectesd through sales contrasts lnto the ECF and
$500 collected through sales contracts for pre-need finds into the SCF during the calendar
yeats 2010 and 2011, The citation included a fine in the amount of 1,000 and an abatement .
order requiting that Dambacher deposit the funds into the RCF and SCF, Damacher did not

2




.appeal the citation and 1t beoamo final, Dambaoher did not pay the.$1, 000 fine uhti} the
hearing date lnithis mattet,’

On Aprit 8, 2013, Datnbacher prepared & cheek in he amount of $1,800 for d,eposxt in

the Dambachel mastex' trust fund, with-notations ot the metho line ol the cheek indigating the

intended disbursement of funds as follows: #2010 & 2011 Bridowment §800" and #2010 &

2011 Speclal Gare Fund $500, Dambacher made the check in reaponse to an aidit by the

Bureay which identifivd this shortages in the RCK and SCE. Two days béFote the heating in

. this matter a CPA refained by Dambacher Informe] Dgmbaohet that the mioriles had hof been

- distributed as iridicated on the memo llne. The day: before the heatlng n this matter

Dambachar provided wrltten instructions to the trust find to transfaf $800 ito the BCF and

. $500 lnto the SCF, _

Tesﬂmony of James Dambacher, Prewide-nr/ﬁeaaurer. Dambaaher Mowuntain Memorial, Inc

6, M, Dambacher tostified that an audit by a osttified publie avcountant (CPA)
neoessary to file the réquired annual BCR ad BCF Reéports typieally costs $5,000 per yeat,
and that this {s unaffordable because the ocmetery has been opotating at 4 logs sinco it opened
in 2006,

- 7, M, Da,mliacher tostified that he now understands tﬁa’c he has an obhgation £0
' petfbm an annvial eudit, independent of any audlt that may be pelfmmed by tha Bureav, aﬂd
that he will csither have the audits done or Ioae hig businegs, - *

' Testzmony aof Re&ﬁandent Jejfrey R Wﬂson

8, Wilson was not awate of all the notlces and oitations as they came in feoin the .

- Burea, Corraspondence from the Buresu is senL to the cometery atdress; and Wilson is
located at'the funeral home,

9:  Wilson testifled fhat he had been unsure whether an audit ‘oonducted by the
Bureau setved as a substitute for an audit by a CPA retained by Dambacher,

" 10, The cemetety has dong less than 20 funersls per yeat, which milkes it
financially difflcult for Dambacher to retain & CPA to conduct the requited annual autits,

11, Wilson believes that Mr, Dambachet hag leatned his lesson, and will pay to
have the antival audits dons, ,

12, Witson teqtiﬁed that it waould help him to more effectively menage the
- business to have the business records kept at the business office of the funeral home rather
than at Mr, Dambachet’s homs whers they arg currently kept,



'Cbst.§ of Investigation dand Enforcement .
.13, ‘Pursuant to Businéss and Professions Code seation 125.3, complalnant
tequested coats of Investigation and enforcement In the atount of §2,780. In support of the
request far.¢osts, complalnant submitted’a Certfied Statsment of Costs signed by Elena L,
Almango, Deputy Attorney Genetral, ' " L

14, Mr Dambacher and respondent Wilson testifled to the effect that the bustness
has been running at & financlal loss, ' ' '

15, Tho reasonablendss of oosts Is addressed inTegal-Condlusions 8 through 10,
below, '

. LBGAL CONCLUSJONS

. 1. - Atosnsee of the Bureau taay be disciplined for failure to pay a fine within 30
days of the date of agsessment, unless the citation i under appeal. (Bus, & Prof, Code, §
125.9, subd. (b)(3).) ' : .

2, Fach cemotery. authority licensed by the Buteau shall file with the Bureau an
antwal endowment oate fund repoit on ot befoke June 1, or within fivé months after close of
{hele flscal yoar provided approval has been granted by the Bureay, inchuding the followlng:
(1} the number of square feet of glave space alid the number of orypts and niches sold o
disposed of under endowment care; (2) the amount of money vollected and deposited {n both
" the genetal and spectal endowment care fiindy segregnated as to the amounts for ¢rypts, niches
and grave space; (3) tho total-amount of general and spaclal endowment cate funds invested
in each of the investments authotized by law and the amount of cash on hand not invested;
(4) the location, descriptiot), and character of the investments in which the special !
sndowment cate funds are invested; (5) the trangaetlons entered nto between the coiporation
ot any ofticer, employee ot stoskholder and the teustees of the endowment care funds with
- respedt to those endowment care funds, (Bus, & Prof, Code, §9630, subd. (a).)

 The anymal BCF report must be verified by the presldent or vice president and one
othet officer of the cemetety gotporation, and shall be accompanied by an annual audit report
of the ECF and SCF fund sighed by a CPA or public aceountant, (Bus, & Prof. Codo, §
9650, subd, {b).) ' .

3, Unprofessional conduct by any licenses of the Buresu or by any agent ot
employes of a %Lpgnéea oconstltutes grounds for diseiplinary action. Unprofesslonal conduct
Includes, but {8 net limited to, the following: “[v}lolating or attempting'to violate, ditectly o
tndireotly . . . any foderal o state law ot regulation governing ths . ., operation of cemeteries
" (Bus, & Prof, Code, § 9725.1, subd, (b)) ' I




4 Alicensed oemotety Is required to at all times employ a cemetery manager fo
supervise and direct its operations, (Bus, & Prof. Code, § 9723,) The comstery manager
shall be responsible for direot supervision and control over the cemtery opatations as
necossary to ensure complianos with appliogble IaWS angd regulations. (Bus ‘& Prof Code, §
9723, subd; (b)) . oo .

5. Cause exigts to discipline respondent Dambacher's Oertiﬁeate of Au’cho&i‘cy
baged on Faotual Findings 4 through 7, and Legal Conoluslcns 1 thrOUgh 3,

6, - Cause exigty to disoipline responcient Wilson's Cemétery Manager LlosnSe
based on Factual Findings 4, and 8 through 12; and Legal Conolusiohs 2 though 4,

7. No dause exists to disoipline eitherrespondent under Businsss and Professions
Code seation 9727, subdivision (¢), which provides that the Buteaw may diselpline a llostses
who hag.“[w]illfully disregarded or violated any provislons of this act relating to emetety
brokerage,” Thare is ho evidencs of wrongdoing relating to cemstery brokeragc a8 govamed .
by Busmess and Professions Code section 9875, et seq,

8. In determining the appropriate disclpling, the central question is what level of
disciptine 1s necessary to protect the public, Basod upon all of e clroumstances set forth in
Yaotual Findings 4 through 12, public protection will be ensured by impbsing terme, and
songitions of probation on regpondent Dambaoher’a Certifteate of Anthority anid Wilson's
~ Cemetery Managet license, - _ . o

t

Costs -oflnvestigation and Enforcement

9.  ‘Business and Professions Code section 1253 permits the Buréau to fequest an
administrative law judge hearing a dideiplinary matter to-direst a livensee to pay a sum notto
exceed the reasonable costs of investigation and enforoement of the oase, exoept as otherwise
provided by the law, Complainant provided sufficlent evidenoe to gupport an award of the
<08ts ofinvestigation and enforeement dn the amount of $2, 780

10, The cayts of lnvestigation and enforcomont must also be svaluated for
reasonabloness against the standards envnolated in Zuckerman v, Board of Chiropractic '
" Examiners (2002) 29 Cal.4th 32, 45, Zuckerman tequites the conslderation'of the followlng
factors in determining the amount of costs lo bo assessod:. (a) whether the responidents have
used the heating process to obtaln dismissal of some of the charges or a reduction ini the
severity of the discipline impoved; (b) the respondents’ subjective good faith beliof in the
merits of their tegpective positions; (¢) whether the respondeiits have ralsed a dolorable
challenge to the proposed discipline; (d) whether the respondetits will be finandlally able to
make Iater payments; atid () whethsr the Buresu has conducted a <lisp10partionatefly large
mve:stigation

11, Taklng Into acoount the factors required by Zuakerman, the oosts of
anforcement and prosecution in the amoutt of $2,780 are reasongdble. :

S




ORDER

Certificate of Aut:hority license number COA, 602 issued to Dambaohar Mountain '
Memorial, Inc;, and Cemetery manager [lcense putiber CHM 206 issued to respondent
Jeffrey R, 'Wilson are revoked; provided, however, the revocations ate stayed and :
responderits are individually placed on probation for three (3) yeats, subject to the followlng
torms and oonditlons applloable to sach indlvidual tespondent: '

1. Ong_g,&,lrl_Lm_. Respondsnt shail comply with all conditions of pt: robatlon and
abey all faderal state and local laws, and all rules and regu latlons governing the pmgrams ‘
reguia’cad by the Bureau,

2, Quartellx Repotts: Respondant shall submit quarterly déclarations under .
penalty of perfury, in a fotmat designated by the Bureau, stating whethet of hot ‘respondent
has bogn In compliance with all the conditlons of probation, Respondent shall also submit
such additlonal written reports and verifications of aotions requested by the Bureau, Should
the final probatlon report not be made as directed, the petlod of pzobation shall be extended
until such time ag the ﬁnal resport ls mads,

'

3. Intervlew with: Bureau Repmgggtagix : As necessary, respondent shall appear
in person for scheduled Interviews with the director of other designated reprosentatlve for the
putpose of monltorihg compllance sith the teims of this Decision,

- 4. Qut—of - State Residenco ot Opetation: Should respondont leave Caiifornia

“to reside ot opetate outside this state, respondent nust notify the Bureay in writing of the
dates of departure and return, Reporting ln petson may be walved if the respondent moves
out of the state. However, respondent shall continue comphanoe with other terms of
probation to retajn California licensute, Retlods of residency, business operation ot

 employment outside Callfornia shall not reduce the probationaty period,

5, Completion of Probation: Upon sugeessful corpletion of probatlon,
respondent’s licenge will be fully restored,

6. Viplation oiProbaQo +* Should respondent violata probation in any respeot,
the chief of the Buteau, after giv] ng 1espondent notice and an oppottunity to be heard, may
revoka probation and carry out the discipiinary order which was stayed. Ifan Accusation or
Petitlon to Revoke Probation ly filed agalhst respondent during probation, the Burbau shall
have continuing jurisdiction until the matter is final, and the probatlon shall be extended until
the matter is ﬁnnl

- 7 License Issued During Probation: Any license or régistration Isgued to
‘respondent by Buteau during the perlod of probatlon shall be issued as & probationary lcense
or registration and Is subject to all the terms and conditlons get forth herein, Respondent

_must comply with terms and conditions herein and demonsteate no cause for disciplinary
action.or denial of an application.




_— ' ("

B, - 'CostRecovery: Résporidonts Dambacher and Wilson are jointly and severally
llable to pay the Bureau for all reasonable oosts of investtgation and enforeement of this '
" matter in the amount of $2,780, Said amount shall be pald within 60 dayy of the effective.
date of this Deeislon, or accotding to a payment pldn approved by the Burean, Probation
shall not terminate until full payment has been mads, Respondents’ regpective Hoenses shall
not be renewed until the oost recovery basbesn pald In full or respondents ae othetwise in
compliance with a payment plan approved by the Bureay, :

Dated: September 14, 2015

TIMOTHY T, ASPINWALL
Administiative Law Judge
Offlce of Admintsirative Hearthgs




